I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| SMAEL RODRI GUEZ : ClVIL ACTI ON
V.
POLO RALPH LAUREN ; NO. 99- 1857
MEMORANDUM
Dal zel I, J. Decenber 3, 1999

| smael Rodriguez, acting pro se, has sued® Polo
Pennsyl vani a LLC* ("Polo") alleging that his termnation fromhis
job as a security guard at a Polo store in Reading, Pennsylvania
violated 42 U . S.C. § 2000e (Title VI1), 43 P.S. 8§ 955 (the
Pennsyl vani a Human Rel ations Act), and 42 U S.C. § 1981. He
specifically alleges that he was term nated because he is Latino.

Rodri guez and Pol o have each filed cross-notions for
summary judgnent ®* and each has filed a response. For the reasons
set forth below, we will grant summary judgnent for Polo as to

all clainms in plaintiff's conpl aint.

'Plaintiff filed suit in the Court of Common Pl eas of
Berks County, Pennsylvani a, and defendant renoved to this Court.

’ mproperly captioned as "Pol o Ral ph Lauren."

3Def endant noved for dismissal, or, in the alternative,
for summary judgnent.



| . Background

A. Facts

I n January, 1998, Rodriguez answered a newspaper
enpl oynent advertisenent placed by Advance Security seeking
applicants for the job of security guard with Advance Security.
Advance Security hired plaintiff on January 12, 1998, and
assigned himto work at defendant's Pol o Ral ph Lauren Factory
Store in Reading, Pennsylvania.® On February 6, 1998,
plaintiff's enploynent wth Advance Security was term nated; he
was informed of this in a phone call with Rex Francis, Advance

Security's site supervisor.

B. Plaintiff's dains

Rodriguez clainms in his conplaint and in his response
to defendant's notion for summary judgnent that he was fired from
his job on February 6, 1998, with no cause given, and replaced by
white males. He clainms that Steven Brader, Polo's Loss
Preventi on Manager at the Reading store, nade negative statenments
about Rodriguez to other guards, including statenents derogatory
to Rodriguez's Latino ethnicity, and that Brader harassed
Rodri guez by follow ng himaround the store. Rodriguez clains

t hat Brader pronpted Advance Security to term nate Rodriguez, as

‘Advance Security provided security services to Polo
according to the ternms of a "Security Services Agreenent" dated
July 25, 1997. Al though the newspaper advertisenent did not
state this, the position Advance Security sought to fill through
the ad was at defendant's store in Reading.
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well as other mnority guards, and had themreplaced with white

mal e guards.

1. Rodriquez's Mtion for Summary Judgnent ®

I n a one-page handwitten docunent ®, unsupported by any
exhi bits, Rodriguez argues that he should be granted sunmary
j udgnment because: 1) there is no dispute over nmaterial fact, and
2) Pol o had not nade any "good faith attenpt[s] to settle this
case." Pl.'s Req. Mot. for Summ J. at 1. However, the bare,

unsubstanti ated assertion that there is no disputed issue of

°A sunmary j udgment notion should only be granted if we
conclude that "there is no genuine issue as to any material fact
and that the noving party is entitled to judgnent as a matter of
law," Fed. R Gv. P. 56(c). In a notion for sumary judgnent,
t he noving party bears the burden of proving that no genui ne
issue of material fact is in dispute, see Matsushita El ec. |ndus.
Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585 n.10 (1986),
and all evidence nust be viewed in the |ight nost favorable to
t he nonnoving party, see id. at 587. Once the noving party has
carried its initial burden, then the nonnoving party "mnmust cone
forward with 'specific facts showing there is a genuine issue for
trial,"" Mtsushita, 475 U S. at 587 (quoting Fed. R Civ. P.
56(e)) (enphasis omtted); see also Celotex Corp. v. Catrett, 477
U S 317, 324 (1986) (holding that the nonnoving party nust go
beyond the pleadings to show that there is a genuine issue for
trial).

The nere existence of sonme evidence in support of the
nonnovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we must "view the underlying facts and all reasonable
inferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).

1Al pro se [litigant's] pleadings should be . .
construed liberally.” Lewis v. Attorney Gen. of the United

States, 878 F.2d 714, 722 (3d G r. 1989).
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material fact will not suffice to carry the noving party's burden

of denonstrating that such is the case, see Matsushita, 475 U S

at 585 n. 10, and evidence of settlenent negotiations may not be
considered in deciding the instant notions, see Fed. R Evid.
408. We will therefore deny Rodriguez's notion for summary

j udgnent .

[Il. Polo's Mdtion for Summary Judgnent

A Title VII and PHRA d ai ns

Title VII of the Civil Rights Act of 1964 states that
"[1]t shall be an unlawful enploynment practice for an enployer to
fail or refuse to hire or to discharge any individual, or
ot herwi se to discrimnate against any individual with respect to
hi s conpensation, terns, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
national origin." 42 U S.C. 8§ 2000e-2(a)(1l). The Pennsylvania
Human Rel ations Act states that it is an unlawful discrimnatory
practice "[f]or any enpl oyer because of the race, color
[or] national origin . . . of any individual" to discharge that
i ndi vidual fromenploynent. 43 P.S. 8 955(a). The Pennsyl vani a
Human Rel ations Act is applied in accordance with Title VII, see

Dici v. Pennsylvania, 91 F.3d 542, 552 (3d G r. 1996).

A threshold | egal question in considering liability
under Title VII is whether the defendant is plaintiff's enployer,
and in its notion for sunmary judgnent, Polo clains that it can

have no Title VII liability to Rodriguez precisely because Polo



was not his "enployer” within the meaning of Title VII 7 and the

PHRA®., In order to determine if an individual is an "enpl oyee"

'Some courts have interpreted the "or otherw se
di scrim nate" | anguage from42 U . S.C 8§ 2000e-2(a)(1) quoted in
mai n text above to nean that any enployer may be held |iable
under Title VII for interfering with an enploynent relationship,
even if the plaintiff was not actually the enpl oyee of the
defendant, see e.qg., Kenether v. Pennsylvania Interscholastic
Athletic Ass'n, No. 96-6986, 1999 W. 1012957 (E.D. Pa. Nov. 8,
1999) at *11 n. 17 (citing cases fromother circuits); Trowery V.
CM Janitorial Servs., No. 85-3453, 1986 W. 5532 (E.D. Pa. May 8,
1986) at * 1 (sane). For such liability to attach, plaintiff
nmust be an enployee of a third party (as Rodriguez was an
enpl oyee of Advance Security here) and the defendant nust be an
enpl oyer of others (but not the plaintiff) under the nmeani ng of
Title VII. Assum ng that our Court of Appeals would allow this
sort of Title VIl liability, see Krause v. Anerican Sterilizer
Co., 984 F. Supp. 891, 907 (WD. Pa. 1996) (noting that the Third
Crcuit has not explicitly done so), the finding of such
liability requires that the defendant have exercised control over
plaintiff's enploynent relationship with the third party, and
that the defendant was the de facto or indirect enployer of the
plaintiff, see Bender v. Suburban Hosp. Inc., 159 F.3d 186, 188
(4th Gir. 1998) (discussing Sibley Mem| Hosp. v. WIlson, 488
F.2d 1338 (D.C. Gr. 1973) and EECC v. lllinois, 69 F.3d 167 (7th
Cir. 1995)). To the extent that the contacts between Pol o and
Rodri guez, discussed in the margin below, m ght be characterized
as anounting to "control"™ or "de facto" or "indirect" enploynment
of Rodriguez by Polo, there is nonetheless no indication, on the
evi dence properly before us, that Polo in fact interfered with
the enpl oynent rel ationshi p between Rodriguez and Advance
Security. See infra our discussion of plaintiff's 8§ 1981 cl ai ns.

®We recogni ze that although the PHRA is applied as is
Title VI1, liability under the PHRA may be broader than that
under Title VII. Specifically, we note that 43 P.S. § 955(e)
states that it is an unlawful discrimnatory practice "[f]or any
person, enployer, enploynent agency, |abor organization or
enpl oye, to aid, abet, incite, conpel or coerce the doing of any
act declared by this section to be an unlawful discrimnatory

practice . . ." See Dici, 91 F.3d at 552. That is, with
reference to this case, even if Polo were not Rodriguez's
enployer it could still be held |iable under the PHRA if it

ai ded, incited, or conpelled Rodriguez's actual enployer -- which
Pol o argues is Advance Security -- to discrimnate agai nst
Rodriguez in his dismssal. Since, as noted in main text above,

Rodriguez's claimis that Steven Brader, Polo's Loss Prevention
(continued...)



for the purposes of Title VII, we look to the "comon-|aw' test

the Suprene Court endorsed in Nationwide Mut. Ins. Co. v. Darden,

503 U.S. 318 (1992). In Darden, the Court considered the neaning
of "enpl oyee" for ERISA purposes, and held that in interpreting

t he neani ng of "enployee"” in a statute that does not hel pfully
define it, courts should | ook to common-I|aw agency doctrine. |d.
at 322-23. Although Darden did not consider the Title VII

context explicitly, the breadth of the opinion's | anguage has | ed
trial courts to adopt the common-law test for Title VII in lieu

of the "hybrid test” our Court of Appeals endorsed in 1983 in

EEQCC v. Zippo Mg. Co., 713 F.2d 32, 37 (3d GCr. 1983). See,
€.0., Hernandez v. Norris Square Civic Ass'n, No. 94-5925, 1995

W 365436 (E.D. Pa. June 13, 1995); Powell-Ross v. Al Star

Radio. Inc., No. 95-1078, 1995 W 491291 (E.D. Pa. Aug. 16,

1995)°.

8. ..conti nued)
Manager, was the source of the discrimnatory conduct towards
him a PHRA claimcould at |east conceivably |lie here agai nst
Pol o even though Polo isn't subject to Title VII liability as a
non- enpl oyer.

Even if such a claimwere to be made regarding
Rodri guez's term nation, however, it would not survive sunmary
judgnment here. As will be discussed bel ow, the analysis under 42
U S C 8 1981 in cases of enploynent discrimnation is the sane
as that used for Title VII and therefore, by syllogism the sane
as that for the PHRA. And, as with PHRA clains under 43 P.S. §
955(e), 8 1981 clains are not limted to enployers. Thus, as goes
the 8§ 1981 anal ysis of Rodriguez's termnation, so will go a
potential PHRA clai munder § 955(e). As we show bel ow,
defendant's 8§ 1981 clainms do not survive summary judgnment on this
record, and thus, equally, no potential § 955(e) claimwould
survive summary judgnent.

O her Courts of Appeals have applied Darden to the
(continued...)



Under the Darden common-| aw agency test, we consider a
| ong, non-exhaustive |ist of elenents: 1) the hiring party's
right to control the nmanner and neans by which the product is
acconplished, 2) the skill required, 3) the source of the
instrunentalities and tools, 4) the location of the work, 5) the
duration of the relationship between the parties, 6) whether the
hiring party has the right to assign additional projects to the
hired party, 7) the extent of the hired party's discretion over
when and how |l ong to work, 8) the nethod of paynent, 9) the hired
party's role in hiring and payi ng assistants, 10) whether the
work is part of the regular business of the hiring party, 11) the
provi sion of enployee benefits, 12) the tax treatnent of the

hired party. See Darden, 503 U. S. at 323-24.

°C...continued)
definition of "enpl oyee" for the purposes of enploynent
di scrimnation statutes, see Powell-Ross, 1995 W. 491291 at *7
n.7. Moreover, "in practice there is little discernable
di fference between the hybrid test and the conmon | aw agency
test," Frankel v. Bally, Inc., 987 F.2d 86, 90 (2d G r. 1993).
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On the undi sputed facts of this case’, Polo cannot be

It is appropriate at this point to discuss the

content of pro se plaintiff Rodriguez's response to Polo's notion
for summary judgnment. The response conprises four typed pages
and, al though Rodriguez does not provide citation to themin the
response, attached to it are what anmount to twelve exhibits. Qur
deci sion here is based on there being no genuine issue of

material fact, see Fed. R Civ. P. 56(c), and because of the need
to grant sone latitude towards pro se litigants, we sunmarize
here the contents of plaintiff's exhibits (the grouping and

exhi bit nunmbers are our characterization, not plaintiff's): 1) an
unsworn statenent froma co-worker, James J. Thor pe,
corroborating Rodriguez's clains of discrimnation; 2) the eight-
page report of Yvette Santiago, investigator for Reading

Conmi ssion on Human Rel ations; 3) Four Advance Security work
schedul es for the Reading Polo store and what appears to be one
of Rodriguez's tine sheets; 4) A Decision and Order of the Gty
of Readi ng Commi ssion on Human Rel ati ons dated Septenber 24, 1998
hol di ng that Rodriguez had "failed to establish probable cause to
bel i eve that he was discrimnm nated agai nst on account of his
national origin"; 5 An Oder of the Gty of Reading Conm ssion
on Human Rel ati ons dat ed Decenber 13, 1998 affirmng their

deci sion of Septenber 24, 1998; 6) Rodriguez's request for a
crimnal record check and child abuse history clearance, both
reporting no history; 7) Two requests for vacation days; 8)
Handwitten notes froma neeting on January 27, 1998 attended by
Rodri guez and a sign-in sheet froma "loss prevention weekly
nmeeting” of March 13, 1999; 9) An infornmation sheet |isting
"fitting roompolicy" and a two sheets with energency and non-
ener gency phone nunbers; 10) Two letters of recomrendation from
previ ous enployers; 11) a one page neno of "opening and cl osing
responsibilities" from Steven Brader to "l oss prevention
personnel”; 12) a "notice of determ nation” fromthe Departnent

of Labor and Industry concluding that there was no show ng of

"W llful msconduct”™ with respect to Rodriguez's term nation from
Advance Security.

As an initial matter, we find that we cannot consi der
the contents of the unsworn statenent from Janes J. Thor pe,
listed as item #1 above. Unsworn statenments do not neet the
requirenments of "affidavits" and thus cannot be used to support
notions for summary judgnent or responses thereto, see Small v.
Lehman, 98 F. 3d 762, 764 n.5 (3d G r. 1996). That the plaintiff
IS pro se is no reason to relax this requirenent, see id.
(hol di ng that unsworn statenments submtted by pro se prisoner
litigants could not be considered). Simlarly, the text of the
plaintiff's response itself, which contains a rehearsal of his
factual clains against Polo, may not be considered, as "[a]n
unswor n nmenor andum opposing a party's notion for sumary judgnent

(continued...)




Rodri guez's enpl oyer for purposes of Title VII.

Rodri guez was hired by Advance Security, not Polo, and
it was Advance Security that paid himand provided himwth
health i nsurance and ot her benefits. See Decl. of Steven Brader
1 6. Rodriguez was reported to the Internal Revenue Service to
be an enpl oyee of Advance Security, and Advance Security wthheld
taxes from Rodriguez's pay and he received his paycheck fromthe
Advance Security site supervisor, Rex Francis. See id.; Dep. of
| smael Rodriguez at 57 (Decl. of John P. Quirke Ex. A ™

Advance Security issued himhis guard uniform ( see id.; Dep. of

9., . continued)
is not an affidavit." Pastore v. Bell Tel. Co., 24 F.3d 508, 511
(3d Gir. 1994) (quoting Radich v. Goode, 886 F.2d 1391, 1394 (3d
Cr. 1989)).

In a Iike fashion, we decline to consider the summaries
of witness statenents included in Yvette Santiago's report,
listed as item #2 above. Ms. Santiago's report appears to be an
i nternal docunent reporting the results of her investigation of
M. Rodriguez's clains to Louis Shucker, Solicitor of the Cty of
Readi ng Human Rel ati ons Conmm ssion. Although the report itself is
a report of an official investigation, and therefore not subject
to exclusion as hearsay, see Fed. R Evid. 803(8)(C), there is no
indication that the statements within it were sworn and therefore
consideration of this report would anmount to inappropriate
consi deration of w tnesses' unsworn statenents. Mreover, the
report itself was not properly authenticated by any sworn
st at enent.

YPlaintiff evidently believes that this Court was
provi ded, from sone source, with a conplete copy of his
deposition transcript; we note for his benefit that there is no
requirenment, neither is it encouraged, for parties to submt
conpl ete copies of deposition transcripts to the Court. The Court
does, of course, consider excerpts of deposition transcripts as
exhibits attached to notions for summary judgnent, w th proper
citation to those transcripts contained within such notions.
Contrary to plaintiff's clains, there is nothing unusual or
under handed i n defendant's counsel having attached only sel ected
pages in support of his argunment for summary judgnent.

9



| smael Rodriguez at 58-59), and on the job, Rex Francis of
Advance Security supervised him see Dep. of Isnmael Rodriguez at
57-60, 62-64 (detailing Francis's involvenent in Rodriguez's

enpl oynent). Polo had no power to assign Rodriguez "additiona
projects" with respect to his enploynent as a security guard, and
Polo is a clothing retailer, not a security service seller.
Sinply put, Rodriguez was an enpl oyee of Advance Security, not of
Pol o, and his work for Advance Security at Pol o's store was
perfornmed pursuant to Advance Security's contract with Polo for

the provision of security services. *

21t is true that sone el enents do exist that

superficially suggest a possible enpl oyer/enpl oyee rel ati onship
bet ween Rodri guez and Polo. For exanple, the contract between
Pol o and Advance Security appears to be a formcontract used by
Advance Security with all its clients, and paragraph 4(c) of the
Terns and Conditions of that contract states that "CLIENT [here,
Pol 0] may reasonably renove any enpl oyee assi gned provi ded such
renmoval is not in violation of law." See Decl. of Steven Brader
Ex. A Wile this clause appears to give the client sonme limted
| evel of control over who Advance Security stations in a
particular location, it does not operate to nake Pol o Rodriguez's
enpl oyer here, especially as neither party all eges that
Rodri guez's dism ssal resulted froman exercise of this clause.
Simlarly, the nere fact that Steven Brader, Polo's Loss
Preventi on Manager at the Reading store, was present at, or even
a participant in, various neetings involving Advance Security
guards (as plaintiff clainms) does not produce an enpl oynent
rel ati onship between Pol o and Rodriguez. Also, the parties do
di spute who was responsi ble for scheduling work by the Advance
Security guards: plaintiff in his deposition clainmed that such
scheduling was all done by Steven Brader, Polo's Loss Prevention
Manager, see Dep. of Ismael Rodriguez at 58, while Brader, in
his Declaration, avers that Advance Security was responsible for
scheduling of guards in the store, see Decl. of Steven Brader ¢
6. This dispute is not material, however, since even assuni ng
plaintiff's claimto be true, the arns’ |ength contractual
relati onship between Pol o and Advance Security, and the other
evi dence showi ng Rodriguez to be an enpl oyee of Advance Security
out wei ghs, under the Darden test, the inpact of Brader's alleged
(continued...)
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We therefore find that Title VII liability does not
attach to Polo as plaintiff's enployer and will grant summary

judgnent to Polo on the Title VIl clains.

B. 42 U.S.C._§ 1981 d ains

42 U.S.C. 8§ 1981(a) states that "All persons .
shall have the sane right . . . to nake and enforce contracts .

as is enjoyed by white citizens . Rodri guez clainms that
his rights under 8 1981 were viol ated when Steven Brader forced
Advance Security to fire him because of his Latino ethnicity.

As an initial matter, we note that in enploynent cases,
the analysis of a 8 1981 claimis done using the jurisprudential

tests developed for Title VII clains, see Lewis v. University of

Pittsburgh, 725 F.2d 910, 915 n.5 (3d Cr. 1983); OBrienv. Cty

of Phil adel phia, 837 F. Supp. 692, 699 (E.D. Pa. 1993). dains
under Title VII fall into two general categories: "m xed notive"
cases, which are evaluated under a framework set forth in Price

Wat er house v. Hopkins, 490 U S. 228 (1989) as nodified by the

Civil Rights Act of 1991*: and "pretext" cases, which are

eval uated under a framework initially devel oped in MDonnell -

Dougl as Corp. v. Geen, 411 U S. 792 (1973). It is not required

that a plaintiff "choose"” one of these liability theories at the

summary judgnent stage, but rather the case nmust go forward if

2(. .. continued)
schedul ing rol e.

®Specifically, 42 U S.C. 2000e-2(m.
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plaintiff's clai mwould survive under either theory, see

Arnbruster v. Unisys Corp., 32 F.3d 768, 781 n.17 (3d Cr. 1994).

The "m xed notive" and "pretext" types of cases differ in the way
in which the alleged discrimnation is manifested: "m xed
notive" cases involve evidence of direct intent to discrimnate
in the enployment decision', while "pretext" cases involve
circunstantial evidence that the enpl oynent decision was nmade on
i nproper grounds, and that defendant's proffered reasons for the
deci sions are pretexts.

Here, plaintiff's pro se clains mght sound in either
of these liability forms. W wll address a "m xed notives"
claimfirst.

A "m xed notives" case requires that the plaintiff show
by direct evidence that the decisionnmakers placed substanti al
negative reliance on illegitimate criteria in reaching their
decision; that is, the allegedly discrimnatory conduct or
statenents nust be associated wth the decision made, see
Starceski, 54 F.3d at 1096. Here, Rodriguez clains that Polo, in
t he person of Steven Brader, Polo's Loss Prevention Manager,
caused Rodriguez's term nation from Advance Security enpl oynent
because of his Latino ethnicity. In support of its notion for

summary judgnent, Polo offers the Declaration of Steven Brader,

““Such clains require the plaintiff to shoul der a
substantial burden, and in particular plaintiff nust show that
the allegedly discrimnatory conduct or behavior was related to
t he enpl oynent decision, see Starceski v. Westinghouse El ec.
Corp., 54 F.3d 1089, 1096 (3d GCir. 1995).

12



averring that he "played no role whatsoever in the decision to
termnate plaintiff.” Decl. of Steven Brader 8. In his
opposition to the summary judgnent notion, plaintiff disputes
this claim but he offers no proper evidence whatever * to show
that Brader did in fact influence Advance Security's decision to
termnate him Therefore, there remains no disputed issue of
material fact as to a potential "m xed notives" claim and
consequently a such a claimcannot survive summary judgnent.
Rodri guez also clains that the discrimnation against
himis denonstrated by the fact that he was replaced by three
white workers after his termnation. This amounts to an
"indirect" or "pretext" claimof discrimnation. In a "pretext”
case, the plaintiff is required to make an initial show ng of a

prima facie case of discrimnation conprising three elenents: 1)

that plaintiff is a nenber of a protected class, 2) that
plaintiff was qualified for the position, and 3) that plaintiff
was di scharged under circunstances that give rise to an inference

of unlawful discrinmnation, see Waldron v. SL Indus., Inc., 56

F.3d 491, 494 (3d Cir. 1995). In noving for summary judgnent,

Polo clainms that the three white nmales who plaintiff alleges were

P“Plaintiff's main "evidence" opposing defendant's
argunent is Janes Thorpe's unsworn statenent and perhaps al so
Yvette Santiago's investigation report. However, as noted in the
mar gi n above, neither of these is adm ssible for our
consideration of the instant notions for sumrary judgnent, and
they will not be consi dered.

13



hired to replace himwere actually working for Advance Security *®
at the tinme Rodriguez was hired, and that therefore the claimthe
he was replaced by such nmen is clearly wong®. |In support of
this argunent, Polo offers an Advance Security®® work schedul e
| abel ed "Jan 1998" and including the days thirteen through
ni neteen; as noted above, Rodriguez was hired on January 12,
1998. Included on this schedule are the nanes of the three nen
who al l egedly replaced plaintiff, but not the name of plaintiff,
t hus apparently supporting the claimthat the individuals were
wor ki ng for Advance Security before plaintiff's hiring.

However, this schedul e does not in fact serve to prove
Pol o’s argunment. In support of his opposition to summary
j udgnent, Rodriguez submts several other work schedul es, one of
which is from"Jan 1998" and including the days sixteen through
twenty-two. These include plaintiff's nane. This produces a
conundrum since this schedule overlaps with the schedul e Pol o
proffered (Rodriguez proffered the sane schedule), raising a
guestion as to which is the "real" schedule for that period.

Fortunately, the schedules are also | abeled with days of the week

It is difficult to make out whether plaintiff clains

that these three nen were hired by Polo directly or by Advance
Security. Since plaintiff was term nated by Advance Security, we
will take the inference in plaintiff's favor that these nen were
hi red by Advance Security and may in fact have replaced him

"Def endant appears to concede the first two el enents
of the prima facie case but is disputing the third.

¥Though they are not |abel ed as such, both parties
appear to concede that these are Advance Security schedul es.

14



corresponding to the nunmbered days, and this |abeling reveals*®
that the schedul e Polo provided, with the nanmes of the three
white workers, is actually a work schedule for February 13-19,
1998, though it is mslabeled as being from"Jan 1998". Because
Rodri guez was term nated on February 6, 1998, this schedul e would
provi de evidence that he was replaced by the white workers.

Thus, taking all inferences in favor of plaintiff, and in the
absence of other argunents from defendant, Rodriguez nmay be said

to have stated a prima facie case under the MDonnell - Dougl as

franmewor k.

Since he has arguably nade a prinma facie case, the

burden of production shifts to the defendant, who is required to
articulate a legitimte, nondiscrimnatory reason for the

chal | enged enpl oynent action, see Texas Dept. of Community

Affairs v. Burdine, 450 U. S. 248, 253-54 (1981). Once such a

legitimate, nondiscrimnatory reason is proffered, the plaintiff
nmust point to evidence that discredits the clained

nondi scrimnatory reason or that shows beyond a preponderance of
the evidence that the enployer's action had a discrimnatory

notivating cause, see Sheridan v. E.I. DuPont de Nenoburs & Co. ,

100 F.3d 1061, 1067 (3d G r. 1996) (citing Fuentes v. Perskie, 32

F.3d 759, 764 (3d GCir. 1994)).
Pol o proffers as the legitimate reason for term nation

t hat Rodriguez had a poor work record, and includes as evidence

YHere, we take judicial notice of the cal endar for
1998.

15



several Advance Security "Daily Log" fornms docunenti ng
Rodri guez’ s poor work performance. ®® Notably, Rodriguez fails to
of fer any evidence to show that his performance on the job was
other than Polo’ s depiction of it. Nor has Rodriguez provided
“specific facts” that would show that his poor performance was
nerely a pretext for his termnation. He thus has failed to
di scredit the proffered reason for term nation, and has failed to
denonstrate, in the face of Polo’s proffered reason, that a
preponderance of the evidence shows that his term nation had a
di scrimnatory notivating cause.

Even if styled as a "pretextual" claim then,
Rodri guez’ s cl ai mdoes not survive summary judgnent, and we find,
therefore, that summary judgnent will be granted to defendant
Polo as to plaintiff's 42 U S.C. § 1981 clains, and, with them

as to his PHRA cl ains. %

**The forns, evidently conpleted and signed by Rex
Franci s, Rodriguez's Advance Security supervisor, show, inter
alia, that Rodriguez did not react well to Francis's counseling
followi ng violation of work rules, and that he resisted
directions fromFrancis. See Decl. of John P. Quirke Ex. C

“ISee note 8, supra.
(continued...)
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(... continued)
I N THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| SMAEL RODRI GUEZ : ClVIL ACTI ON
V.
POLO RALPH LAUREN ; NO 99-1857
ORDER

AND NOW this 3rd day of Decenber, 1999, upon
consideration of plaintiff's notion for sunmary judgnent,
def endant' s reponse thereto, defendant's notion to dismss the
conplaint or, in the alternative, for summary judgnent,
plaintiff's reponse thereto, and defendant's reply brief, and for
the reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

1. Defendant's notion for sunmary judgnent is GRANTED:
and

2. JUDGVENT IS ENTERED in favor of defendant and

against plaintiff as to all Counts.

BY THE COURT:

Stewart Dal zel |, J.
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